U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES

TRIBAL CONSULTATION POLICY REVISION WORKGROUP

DRAFT CHARGE

Background

On April 29, 1994, the President issued a memorandum to executive departments and agencies on Tribal Consultation.  In that memorandum, the President outlined principles to ensure that activities undertaken that affect Native Americans should be implemented in a knowledgeable, sensitive manner respectful of tribal sovereignty, and which guided the executive branch in several areas.  The memorandum provided guidance on the government to government relationship with federally recognized tribal governments, tribal consultation, and assessment of Federal Government plans, projects, programs and activities on tribal trust resources.  In addition, the memorandum addresses government rights and concerns, removal of procedural impediments to working directly and effectively with tribal governments, working cooperatively with other agencies, and applying the requirements of Executive Orders Nos. 12875 (“Enhancing the Intergovernmental Partnership”) and 12866 (“Regulatory Planning and Review”).  

The Domestic Policy Council (DPC) Working Group on Indian Affairs, chaired by the Secretary of the Interior issued guidance to each Department to develop its own operational definition of “Consultation” with Indian tribes to meet the requirements of the Indian Self-Determination and Education Assistance Act, Public Law 93-638, and the President’s Memorandum.  HHS created such a workgroup Co-Chaired by the Acting Assistance Secretary for Health and the Director, Indian Health Service.  The HHS workgroup provided recommendations to the Secretary.  On August 7, 1997, the Secretary of Health and Human Services established a “Department Policy on Consultation with American Indian/Alaska Native Tribes and Indian Organizations” consistent with the President’s memorandum, accepting the HHS Working Group recommendations and designated the Office of the Secretary (OS) Office of Intergovernmental Affairs (IGA) as the lead for the Department.

Subsequent to the Secretary’s 1997 Memorandum adopting the HHS Working Group recommendations, the Office of the Secretary, including all of its staff divisions, and the HHS operating divisions adopted individual Tribal Consultation Plans.  Each of these plans (policies) is to be utilized when a division is consulting with tribal governments and other affected Native organizations.  In November 2000, the President issued Executive Order 13175 “ entitled Consultation and Coordination with Indian Tribal Governments”. This document supercedes earlier Executive Orders and Presidential Memoranda on tribal consultation and is the most current guidance that HHS policy should address.

In March 2003, the Office of the Secretary proceeded with plans to revise the existing policy in response to tribal leaders comments at HHS tribal consultation sessions, written correspondence, HHS visits to Indian Country, and the Secretary’s observations that improvements are needed for internal coordination and communication of policies and decisions impacting American Indians, Alaska Natives (AI/AN).  This policy revision will enhance the current process and help assure compliance with E.O. 13175 as well as help assure the Secretary’s tribal consultation policy provides consistent and clear guidance to all HHS divisions.

Charge

The Secretary’s Tribal Consultation Policy Revision Workgroup’s (STCPRW) is to recommend a revised Secretary Tribal Consultation Policy that enhances the manner in which HHS consults with tribal governments and the respective Native organizations that HHS serves and to address certain components within the policy that provide overarching guidance to each of the HHS staff and operating divisions.  The STCPRW will review and evaluate Tribal leaders comments and recommendations, Administration tribal consultation orders, guidance, memoranda, policies, plans, transcripts and other correspondence related to tribal consultation to develop revisions to the Secretary’s existing HHS policy for Tribal leaders and HHS leadership to review and provide comments.  Ultimately, the STCPRW will provide final recommendations to the Secretary for a revised HHS Tribal Consultation Policy in accordance with the proposed attached schedule of activities.

a. Review and evaluate the summary of comments received from Tribal leaders at the 9 HHS 2003 Regional Tribal Consultation Sessions

b. Review and evaluate the Annual HHS Tribal Budget Consultation transcripts

c. Review E.O. 13175, HHS Tribal Consultation Policy, Office of the Secretary Tribal Consultation Plan, and other HHS Tribal Consultation policies and plans

d. Develop recommended draft policies for Tribal and HHS review and comment

e. Prepare and Present a draft policy to Tribal leaders and HHS leadership for final review and comments

f. Publish a final draft policy in the Federal Register for public comment

g. Complete a final policy for Secretary approval and implementation.

The STCPRW will fully consider the public views and comments in the development of the revisions to the Secretary’s policy regarding process, procedures and protocols for the policy.  The policy should also provide clear guidance to HHS staff on how to plan, implement and conduct consultation as well as the protocols required for follow up on tribal consultation recommendations.   It should also provide clear guidance to American Indian and Alaska Native governments and their respective organizations on how and when HHS will consult.

Workgroup Composition 

The Secretary desires direct tribal input on the revisions to his Tribal Consultation Policy; therefore, IGA solicited broad tribal representation for the STCPRW membership on a voluntary basis.  All Tribes received a letter requesting nominations for a delegate and alternate from each of the 12 Indian Health Service (IHS) Areas.  In addition, representation was solicited from national Native governmental and nongovernmental organizations (1) National Congress of American Indians, (2) National Indian Health Board, (3) Tribal Self-Governance Advisory Committee, (4) National Council of Urban Indian Health, (5) American Indian Higher Education Consortium, (6) American Indian Child Welfare Association, (7) Association of American Indian Physicians, (8) National Indian Child Care Association, (9) National Indian Head Start Directors Association (Three Feathers Association), and (10) National Indian Council on Aging.  The STCPRW will also be represented by the HHS staff appointed from the Secretary’s Intradepartmental Council on Native American Affairs (ICNAA), and the Secretary may include additional members as needed or recommended by the STCPRW.

Workgroup members must make a good faith effort to attend all meetings via teleconference or in person and may be accompanied by such other individuals as that member believes is appropriate to represent his/her interest.  Each workgroup member may appoint an alternate by written notification to IGA before the meeting commences.  Such alternate shall have the full rights as designated in the letter by the delegate.

The Secretary’s Intradepartmental Council on Native American Affairs (ICNAA) identified division liaisons that will also participate to provide technical assistance to the workgroup members.

Workgroup Process

The STCPRW will select two Co-Chairs from within their membership during their first meeting.

The Office of Intergovernmental Affairs (IGA) will be responsible for coordinating and facilitating all STCPRW meetings and conference calls, working with the Co-Chairs, and assure issues are fairly considered and moved forward.  IGA will be responsible for recommending ground rules and process for the STCPRW responsibilities and tasks.  Each meeting will be recorded to account for comments, recommendations and action items

The Co-Chairs are responsible for conducting workgroup meetings, providing for full expression of views from all members, assist IGA in identifying work for the members and supporting staff, and for submitting the final recommended policy to the Secretary.

The proposed attached schedule of activities will be reviewed by the STCPRW for formal adoption with specific dates identified wherever possible.

The STCPRW may elect to establish additional protocols to govern the meetings such as , role of workgroup members, process for decision making (consensus based or otherwise), process for determining drafting and availability of final workgroup products and documents.

Products

IGA will be responsible for coordinating and disseminating all agendas, instructions and workgroup materials for all meetings and conference calls, soliciting and compiling the individual work product from the STCPRW members for review and approval, and scheduling any additional technical assistance and meetings required.

IGA will post all documents on the IGA website accessible from the Internet to facilitate prompt availability of information to all at http://www.hhs.gov/iga/tribal/.

IGA shall develop notices and agendas that define the STCPRW tasks.  All meetings will be open and electronically broadcasted by IGA to the workgroup members, national and regional Native governmental and nongovernmental organizations.

Upon completing of each draft, documents will be distributed by IGA to the national and regional Native organizations and each tribal government for comment and informal review.

If the Secretary determines the policy should be rewritten, the STCPRW will initiate the product process again.  If the proposed policy is generally acceptable to the Secretary, a final policy will be forwarded 

The workgroup’s final proposed policy will be presented and shared for Tribal consultation in accordance with the existing HHS Tribal consultation policy.

At the point the policy is finalized by the STCPRW and all consultation is complete, the proposed policy will be forwarded to the Office of the Secretary as final recommendations for the Secretary’s acceptance.  The STCPRW will also recognize any contrary comments in their final report.

