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I. Introduction 

A s a supplement to the publication last year of Corporate Responsibility and Corporate Compliance: A 
Resource for Health Care Boards of Directors,1 (“Corporate Responsibility and Corporate Compliance”), a 
joint educational effort of the Office of Inspector General of the U.S. Department of Health and 

Human Services (“OIG”) and the American Health Lawyers Association (“AHLA”), this document addresses the 
roles of the in-house corporate general counsel (“General Counsel”) and an organization’s Chief Compliance 
Officer in supporting the compliance oversight function of health care organization governing boards 
(“Boards of Directors” or “Boards”). This supplemental educational resource addresses issues raised by recent 
developments in the law with respect to corporate responsibility and lawyers’ professional ethics, the modifi-
cations to the Federal Sentencing Guidelines for Organizations (“Sentencing Guidelines”), and the recommen-
dations of the American Bar Association Task Force on Corporate Responsibility (“ABA Task Force”).2 It address-
es these issues in the unique context of health care compliance and health care law, particularly in light of 
the expressed view of the OIG regarding the risk of structuring an organization’s compliance function as sub-
ordinate to the General Counsel function. 

Recent developments in the corporate and securities world have refocused attention on effective corporate 
governance and the role of the General Counsel in promoting ethical conduct and compliance with the law. 
The health care field has certainly witnessed its share of high profile corporate misconduct cases. While cor-
porate compliance programs are well established in most health care industry segments, they continue to 
evolve in response to emerging “best practices” and changes in the business environment. All of this suggests 
that there is value in examining the interplay in the roles of the General Counsel and the Chief Compliance 
Officer in supporting the Board’s compliance oversight responsibilities. 

Consideration of the role of the General Counsel in overseeing compliance programs has been ongoing. In 
1998, the OIG stated the following: 

“The OIG believes that there is some risk to establishing an independent compliance func-
tion if that function is subordina[te] to the hospital’s [G]eneral [C]ounsel, or comptroller or 
similar hospital financial officer. Freestanding compliance functions help to ensure inde-
pendent and objective legal reviews and financial analyses of the institution’s compliance 
efforts and activities. By separating the compliance function from the key management 
positions of [G]eneral [C]ounsel or chief hospital financial officer (where the size and struc-
ture of the hospital make this a feasible option), a system of checks and balances is estab-
lished to more effectively achieve the goals of the compliance program.”3 

In a similar vein, in a September 5, 2003, letter to Tenet Healthcare Corporation, United States Senator 
Charles Grassley (R-IA) observed: 

“Apparently, neither Tenet nor (its General Counsel) saw any conflict in her wearing two 
hats as Tenet’s General Counsel and Chief Compliance Officer . . . . It doesn’t take a pig 
farmer from Iowa to smell the stench of conflict in that arrangement.”4 

On the other hand, when assessing the role of the General Counsel in an organization’s corporate governance 
program, the ABA Task Force recommends that: 

“The [G]eneral [C]ounsel of a public corporation should have primary responsibility for 
assuring the implementation of an effective legal compliance system under the oversight 
of the board of directors.”5 

1 OFFICE OF INSPECTOR GENERAL (oig), U.S. DEPT. OF HEALTH & HUMAN SERVICES (HHS) AND THE AMERICAN HEALTH LAWYERS ASSOCIATION, CORPORATE RESPONSIBILITY AND 

CORPORATE COMPLIANCE: A RESOURCE FOR HEALTH CARE BOARDS OF DIRECTORS (2003), available at http://oig.hhs.gov/fraud/docs/complianceguidance/ 
040203corpresprsceguide.pdf (lasted visited June 4, 2004). 

2 James H. Cheek, III et al., Report of the American Bar Association, Task Force on Corporate Responsibility (2003), available at 
http://w3.abanet.org/buslaw/corporateresponsibility/final_report.pdf (last visited June 4, 2004). 

3 OIG, HHS, COMPLIANCE PROGRAM GUIDANCE FOR HOSPITALS (1998), available at http://www.oig.hhs.gov/authorities/docs/cpghosp.pdf (last visited June 4, 
2004). 

4 See, Grassley Investigates Tenet Healthcare’s Use of Federal Tax Dollars, available at http://www.senate.gov/~grassley/releases/2003/p03r09-
08.htm (last visited June 4, 2004). 

5 Cheek, supra note 2, at 32. The Task Force report affirms the application of its recommendations to non-public organizations as well. Id. at 31. 
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So how do we reconcile these views? What role should the General Counsel play in health care organization 
corporate compliance? To what extent should Boards seek out and rely upon the organization’s Chief 
Compliance Officer? What should be the relationship between the General Counsel and the Chief Compliance 
Officer? What can a Board expect regarding interactions with company legal counsel (both in-house and out-
side) in the new environment of corporate responsibility? 

In light of the OIG position regarding the separation of the compliance function from the General Counsel, 
some health care organizations and advisors reportedly have taken a stringent view of this concept of separa-
tion, treating it more in the nature of a “requirement.” Some have even gone so far as to view an otherwise 
independent compliance officer with a law degree as potentially undercutting the effectiveness of the com-
pliance program. On the other hand, in light of recent developments in the area of lawyer professional 
responsibility, some may now believe that persons in the position of General Counsel are mandated to 
assume responsibility in the compliance area. 

In reality, a variety of structures for organizing the compliance function is in place in health care organiza-
tions. As reflected in the results of a survey conducted by the American Health Lawyers Association and the 
Health Care Compliance Association, attached as Appendix A, some organizations operate with the same per-
son serving as General Counsel and Chief Compliance Officer, while others assign these functions to distinct 
individuals and/or departments. Nevertheless, a board member overseeing the compliance function should 
understand how the organization is addressing the issue of the roles of the General Counsel and Chief 
Compliance Officer in the implementation of the organization’s compliance program. This supplemental 
educational resource is intended to provide the conscientious director with additional assistance in evaluat-
ing the organization’s approach to this important question. 

II. The Role of the General Counsel 

As discussed at length in Corporate Responsibility and Corporate Compliance, directors are entitled to rely, in 
good faith, on officers, employees, and corporate advisors in fulfilling their duty to exercise active oversight 
and informed judgment on behalf of the corporation. Consequently, the General Counsel, as well as outside 
lawyers, plays a critical role in the organizational reporting systems that provide information on compliance 
issues to management and the Board. The contributions lawyers can make to corporate governance include 
the role of counselor to the Board as it exercises its critical oversight obligation. In this function, lawyers assist 
the Board in understanding relevant laws and regulations, and in analyzing the associated business risks. 

As part of the effort to reinforce the role of lawyers in promoting corporate responsibility and compliance 
with the law, an ABA Task Force examined the professional conduct of lawyers in internal corporate gover-
nance. On March 31, 2003, the Task Force issued its report on corporate responsibility. The report called upon 
lawyers (specifically, the General Counsel) to “assist in the design and maintenance of the corporation’s proce-
dures for promoting legal compliance.”6 The report also enumerated a series of recommended governance 
“best practices” consistent with this emphasis on the role of lawyers in promoting corporate responsibility 
and developing practices designed to enhance lawyer/client communication on compliance matters.7 

These recommendations included assigning to the General Counsel the primary responsibility for assuring an 
effective legal compliance system. To provide the Board with information and analysis necessary to fulfill its 
oversight responsibilities, the ABA Task Force recommended that the General Counsel meet regularly and in 
executive session with a committee composed of independent directors to review and communicate con-
cerns with respect to legal compliance matters faced by the corporation. Additionally, the report suggested 
the creation of direct lines of communication between outside counsel for the corporation and the General 
Counsel to inform the General Counsel of potential or ongoing violations of law by the corporation. 

The ABA recommendations are provided in the midst of an increased focus on the professional obligations of 
lawyers to serve the interests of their organizational clients. Simultaneous with the adoption of the corporate 
governance “best practices” recommendations, the ABA also approved revisions to the Model Rules of 

6 Id. at 21. 
7 The report suggests that if a corporation has no internal general counsel, it should identify and designate a lawyer or law firm to act as general 

counsel. Id. at 63. 
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Professional Conduct, designed in large part to address the proper role of lawyers in disclosing to internal and 
external third parties information concerning clients’ criminal or fraudulent conduct.8 

Specifically, Model Rules 1.13, Organization as Client, and 1.6, Confidentiality of Information, attempt to deal 
more effectively with the extraordinary scenario in which a corporation may be threatened with the potential 
for substantial injury due to actual or potential action by a corporate employee. Revisions to Model Rule 1.13 
are designed to clarify a lawyer’s obligation to communicate with, and report wrongdoing to, a higher organi-
zational authority. Revisions to Model Rule 1.6 are designed to permit disclosure of confidential client informa-
tion to prevent substantial injury to the corporation. While controversial, these revised Model Rules reflect 
growing awareness of the role of lawyers in enhancing organizational commitment to corporate responsibility. 

III. An Integrated Response to Corporate Compliance 
Given its focus on the General Counsel, the ABA Task Force Report did not address specifically the role of the 
Chief Compliance Officer in promoting the compliance oversight function of the Board. In some respects, the 
position of a Chief Compliance Officer is unique within a corporate organization. No other person has pri-
mary functional responsibility for the day-to-day operations of the compliance and ethics program. The 
breadth of the responsibilities and roles of a Chief Compliance Officer will vary, but may include: 

1) developing and implementing policies, procedures, and practices; 2) overseeing and monitoring the imple-
mentation of the program; 3) updating and revising the program, as appropriate; 4) developing, coordinat-
ing, and participating in a multi-faceted training and education program; 5) coordinating internal audits; 6) 
reviewing, responding to, and investigating reports of non-compliance; 7) serving as a resource across the 
organization on substantive compliance questions and issues; and 8) reporting directly to the Board of 
Directors, CEO, and president on compliance matters. In that process, the Chief Compliance Officer is expect-
ed to have a broad knowledge of the organization and operational matters and an awareness of applicable 
laws and regulations. Similarly, few individuals in the organization have the breadth of interaction with indi-
viduals at all levels of the organization: board, management, employees, and third parties, including federal 
and state government representatives. 

The Chief Compliance Officer of a health care organization may also bring a depth of experience to the posi-
tion. Even before the recent corporate scandals, the health care industry experienced a decade of scrutiny by 
regulators and law enforcement agencies. Health care providers operate in a heavily-regulated environment 
with rules that may carry significant penalties for non-compliance. The government has committed substan-
tial resources to identifying and sanctioning the individuals and entities that defraud and abuse federal and 
state health care programs. The net result is that the health care industry has advanced further than many 
other business sectors in establishing compliance and ethics programs and “best practice” standards. This in 
turn suggests that the roles of the General Counsel and the Chief Compliance Officer in supporting the 
Board’s compliance oversight function may be more complex in the health care industry than in other indus-
try sectors. 

Consider, for example, the significant degree to which health care providers, ranging from highly complex 
health care systems to small physician practices, have implemented systems that promote compliance with 
federal and state health care program requirements. These systems require a detailed knowledge of particu-
larized health care reimbursement schemes, including Medicare and Medicaid regulations and interpreta-
tions and third-party payer rules and policies. In this environment, a multi-disciplinary compliance team is 
essential in assisting an organization’s General Counsel and Chief Compliance Officer in gathering and inter-
preting pertinent information. 

The health care industry may also be distinguished by obligations to disclose the adverse findings of an inter-
nal audit or employee misconduct. When a compliance review identifies program violations that result in 
overpayments or a breach of a legal duty, the organization may be compelled to take steps to ensure that the 
matter is reported appropriately. While a corporation generally may not have a specific legal duty to disclose 

8 Cheek, supra note 2, at 77-89. The ABA Model Rules of Professional Conduct emphasize the lawyer’s responsibility “[a]s advisor [to] 
provide a client with an informed understanding of the client’s legal rights and obligations and explain their practical implications.” 
Id. at 21. 
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a violation of the law, participants in the Medicare and Medicaid programs submit an increasing number of 
reports, certifying to compliance with program requirements. A provider that certifies compliance with pro-
gram requirements, having knowledge of an undisclosed infraction, may commit a new offense of making a 
false statement. Furthermore, there may be specific statutes or regulations that compel a health care provider 
to report known violations of law as a requirement of state licensure or as a condition of program participa-
tion. Finally, a provider that is operating under a Corporate Integrity Agreement, as part of the settlement of 
a fraud case, agrees to disclose to the OIG substantial overpayments and probable violations of criminal, civil, 
or administrative laws applicable to any federal health care program for which penalties or exclusion may be 
authorized. 

The failure to appropriately monitor compliance with the complex health care regulatory requirements can, 
in certain circumstances, lead to the submission of a false claim to a third-party payer or the government. In 
addition, a health care provider’s violation of the prohibitions against certain financial relationships with 
referral sources may trigger criminal, civil, and administrative liability. The consequences of these and other 
types of violations range from the requirement to repay any improperly received reimbursement amount 
with interest to the imposition of severe financial penalties, criminal prosecution, and exclusion from partici-
pation in any federal health care program. In light of the severe potential consequences that may result from 
a lack of adherence to applicable legal requirements, it is essential for a health care organization to have an 
independent compliance team that has a broad base in terms of training, background, and expertise. 

As part of the evolution of compliance programs, compliance officers have established themselves as an 
essential part of a health care provider’s management team. These professionals often have demonstrated an 
expertise in technical health care reimbursement matters, internal controls, troubleshooting, and remedial 
measures, and may be the point person for employee concerns about the organization. While these attrib-
utes may make compliance officers highly effective, they may also create confusion with the respective roles 
to be played by the organization’s General Counsel and its Chief Compliance Officer. Ironically, the relative 
maturity of compliance programs within the health care industry may mean that role of the General Counsel 
in overseeing compliance matters is subject to challenge within the organization. 

In this regard, the recent changes to the Federal Sentencing Guidelines for Organizations provide guidance on 
the roles and reporting relationships of particular categories of personnel with respect to compliance pro-
gram responsibilities.9 The Sentencing Guidelines reaffirm the key principle in Corporate Responsibility and 
Corporate Compliance — to have an effective compliance program, the organization’s governing authority 
must be knowledgeable about the content and operations of the compliance program and exercise reason-
able oversight over it.10 

The new Sentencing Guidelines also provide more specific and exacting requirements for the staffing and 
operation of compliance and ethics programs. To be considered effective, a program must be the responsibil-
ity of high-level personnel who have substantial control over the organization or who have a substantial poli-
cy-making role within the organization. While other individuals may be assigned day-to-day operational 
responsibilities for the program, accountability for the compliance program must rest with upper manage-
ment.11 Recognizing the value of an independent voice, free of any potential filtering by senior organization 
managers, the Sentencing Guidelines direct that, where operational responsibility for the compliance pro-
gram is delegated, those individuals with day-to-day responsibility must have direct access to the Board of 
Directors or an appropriate Board committee. Further, reports from the individuals responsible for the day-
to-day operations of the compliance program must be provided to the Board at least annually.12 This admo-
nition to protect the independence of the compliance function makes clear that whether responsibility for the 
compliance program is assigned to the General Counsel or to a distinct Chief Compliance Officer, individuals 
with day-to-day responsibilities must have appropriate authority and direct access to the Board of Directors. 

9 On April 13, 2004, the United States Sentencing Commission voted to amend the Sentencing Guidelines. The Commission made the 
standards for a compliance and ethics program more rigorous and put greater responsibility on boards of directors and executives for 
the oversight and management of the compliance program. The amendments have been submitted to Congress and will take effect 
November 1, 2004, unless Congress disapproves them. The proposed amendments relating to compliance programs can be found at 
http://www.ussc.gov/2004guid/2004cong.pdf (last visited June 4, 2004). 

10 U.S. SENTENCING COMM’N, ORGANIZATIONAL SENTENCING GUIDELINES § 8B2.1, available at http://www.ussc.gov/2004guid/2004cong.pdf (last visited 
June 4, 2004). 

11 Id. § 8B2.1(b)(2), cmt. n. 3 (2004). 
12 Id. 
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IV. Considerations for Health Care Boards 

Corporate Responsibility and Corporate Compliance suggested areas of inquiry that directors should pursue 
with management to ensure that the Board understands the scope of its compliance program and chal-
lenges inherent in achieving program goals. The following questions are suggested to ensure: 1) that the 
Board understands the roles of the General Counsel and the Chief Compliance Officer in supporting the 
Board’s oversight function and the organization’s corporate compliance program; and 2) that appropriate 
processes are in place to assure the Board that it receives appropriate information and candid assessments 
arising out of the compliance program in a timely manner. These suggested questions and commentary rec-
ognize that Boards may consider a variety of approaches in addressing these issues. 

1. To what extent is the General Counsel utilized by the Board to provide relevant advice 
regarding compliance matters? 

Ultimately, the structure of operational responsibilities for the compliance program and the Board’s 
relationship with the General Counsel must assure the Board that it receives appropriate and timely 
information on organizational compliance with applicable laws. The changes to the Sentencing 
Guidelines give greater clarity to the responsibilities of corporate boards in this regard. Specifically, the 
Board must not only be knowledgeable about the corporate compliance program, but also be able to 
evaluate and recommend modifications to the program in light of ongoing organizational risk assess-
ments. Thus, the Board needs to be knowledgeable of any major risks of unlawful conduct facing the 
organization to evaluate the adequacy of its compliance program in mitigating those risks. As recog-
nized by the ABA Task Force, the General Counsel is an essential resource to the Board for understanding 
the organization’s legal risks and the adequacy of the compliance program in addressing those risks. 

2. Where and how is the General Counsel involved in each of the fundamental elements of the 
compliance program? 

Given the ABA Task Force’s recommended role for the General Counsel in compliance and the OIG’s 
expressed concerns regarding compliance officer independence, the Board needs to be sure it under-
stands and agrees with the role of its principal legal advisor in the compliance program’s design and 
operation. 

The ABA Task Force suggests that a prudent corporate governance program should utilize the General 
Counsel to assist in the design and maintenance of the corporation’s procedures for promoting legal 
compliance. In many health care organizations, the Chief Compliance Officer has primary responsibility 
for the development, coordination, and monitoring of the compliance and ethics program. However, 
given the diversity of Chief Compliance Officer professional backgrounds, the General Counsel can serve 
as a critically important program resource. For example, the General Counsel can provide essential 
insights into government regulations and their policy implications to the organization, and the potential 
legal consequences of proposed courses of action. The Board’s oversight function is enhanced if it 
understands the complementary roles of the General Counsel and the Chief Compliance Officer in their 
support of the Board’s oversight responsibilities. 

3. How does the General Counsel receive notice of, and provide input on, the organization’s 
response to identified or suspected compliance failures? 

One of the key features of a compliance program is the appropriate organizational response to suspect-
ed violations of law. The nature of the response can have a significant impact on the organization inter-
nally, as well as on its relationship with federal and state health care programs and third-party payers. 
The roles of Chief Compliance Officer and General Counsel are no more acutely interwoven and in 
potential tension than in this context. 

Among the typical Chief Compliance Officer’s primary responsibilities are the investigation and coordina-
tion of an organization’s response to such suspected compliance failures. However, the General Counsel 
also must play a pivotal role in directing the organization’s response to suspected compliance failures, 
particularly when they may trigger administrative, civil, or criminal liability. The Board needs to under-
stand the distinction in the roles and perspectives of the General Counsel and the Chief Compliance 
Officer, especially when the Chief Compliance Officer is not a lawyer. Assuring the timely involvement of 
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the General Counsel in assessing the significance of potential violations of law, participating appropriate-
ly in the investigation, and evaluating options for resolution will help the Board respond appropriately to 
these challenges to the integrity of the organization. 

4. What are the roles of the organization’s Chief Compliance Officer and General Counsel in operat-
ing the corporate compliance program? Who has responsibility for reporting to the Board on 
compliance matters? 

The Chief Compliance Officer and the General Counsel may have different, and yet ultimately comple-
mentary, responsibilities in the operation of the organization’s compliance program. The responsibilities 
of the Chief Compliance Officer are detailed in the OIG’s Compliance Program Guidances.13 Although the 
Chief Compliance Officer may have a legal background, typically he or she is not acting in the capacity as 
counsel for the organization. 

The amendments to the Sentencing Guidelines make clear that, as part of an effective compliance pro-
gram, the Chief Compliance Officer must periodically report to the Board on the status of the compli-
ance program, the resources required to maintain its vitality, and the organization’s response to identi-
fied compliance deficiencies. A direct reporting relationship helps avoid any potential filtering or censor-
ing influence of senior organization managers. As previously discussed, the OIG has expressed concern 
about the wisdom of the Chief Compliance Officer being subordinate to the General Counsel or Chief 
Financial Officer. The OIG believes that the independence and objectivity of legal and financial analyses 
of the corporation’s activities are enhanced through a system of checks and balances, which includes 
separating the compliance function from key management positions, including the General Counsel. 

As noted earlier, however, the ABA Task Force suggests that the active involvement of the General 
Counsel in the compliance program is essential to provide the Board with the information and analysis 
needed for the directors to discharge their oversight responsibilities. The Task Force also suggests that 
“counsel . . . should have primary responsibility for assuring the implementation of an effective legal 
compliance system under the oversight of the [B]oard.”14 

The General Counsel’s primary responsibility is to represent the legal interests of the organization by act-
ing as a legal counselor to the organization (through its board of directors, officers, and managers) on a 
wide variety of topics, including compliance with relevant legal obligations. In the context of the compli-
ance program, the General Counsel serves as an important resource to the compliance staff, as well as to 
the Board in its exercise of oversight over the organization’s compliance systems. 

It is the Board’s responsibility to reconcile these potentially conflicting views into a complementary set of 
responsibilities and reporting relationships. Ultimately, the interaction between the General Counsel and 
the Chief Compliance Officer must support the Board in its oversight responsibilities by ensuring that the 
Board receives accurate information and candid advice. 

5. How is the Board notified when there are disagreements among management, the Chief 
Compliance Officer and/or the General Counsel relating to the organizational response to specific 
compliance matters? 

Significant disagreements among management, the General Counsel, and the Chief Compliance Officer 
may arise as the organization considers how to respond to internal compliance evaluations that have 
potential significant financial and legal consequences for the organization. For example, there may be 
divergence of opinion regarding whether to report to the government the adverse finding of an internal 
audit. While such disagreements should not necessarily be resolved at the board level, it is important for 
the Board to understand how management approaches such issues and receives a consensus on a course 
of action. Consideration should be given to establishing policies that standardize reporting to the Board 
on such investigations. 

The OIG and the U.S. Sentencing Commission recommend that compliance officers have direct access to 
the Board of Directors and Chief Executive Officer. The expressed concern is that a reporting line through 

13 OIG FRAUD PREVENTION & DETENTION COMPLIANCE GUIDANCE, available at http://www.oig.hhs.gov/fraud/complianceguidance.html (last visited 
June 4, 2004). 

14 Cheek, supra note 2, at 32. 
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the General Counsel, Chief Financial Officer, or other senior manager may interject other operational 
concerns into compliance reviews and financial analyses performed by the Chief Compliance Officer. In 
many organizations, however, a number of practical and operational reasons may support a Chief 
Compliance Officer reporting directly to a high-level manager or the General Counsel. If this is the case, 
it may be in the best interests of the program that the General Counsel or other senior manager not be 
the sole recipient of compliance reports. 

In pursuit of its oversight responsibilities for the compliance program, the Board should reasonably 
assure itself that the compliance function is appropriately free of undue constraints and that the Chief 
Compliance Officer is able to provide the Board with objective information, analyses, and recommenda-
tions. The concept of “checks and balances” in the compliance reporting process is prudent, regardless of 
who has formal responsibility for the compliance program. Direct reporting to the Board and alternative 
reporting processes may also promote the integrity of the compliance program, while respecting the 
operational preferences of management. 

6. Does the Board understand how the organization utilizes the attorney/client and work product 
privileges when responding to third party requests for information? 

Investigations into suspected violations of law can have profound implications for an organization. In 
this sensitive area, it is important that the Board receive timely and objective information and sound 
legal advice on proposed courses of action. Judicially-recognized privileges exist to promote candid and 
confidential communications between the client and its counsel, including the attorney/client and attor-
ney work product privileges.15 While certain aspects of an attorney’s investigation into allegations of mis-
conduct may be protected from disclosure to third parties, the organization’s responses to identified 
material violations of law may involve reporting the misconduct to the appropriate government agency. 
The cooperation expected from organizations by the government in resolving such matters can give rise 
to a tension between the sufficiency of such disclosures and the appropriate assertion of these privileges. 

From the government’s perspective, blanket or routine assertions of the work product or attorney-client 
privilege in routine auditing and compliance monitoring activities may undermine the vitality of the 
asserted privilege and diminish the credibility of the compliance program and the organization. It is impor-
tant, therefore, that the Board receive sound advice on the nature, utility, and limitations of these privilege 
doctrines and the policies and practices of management and General Counsel in their application. 

7. Are processes in place to enable the General Counsel to bring issues of legal compliance to the 
appropriate authorities within the organization? 

The extent of inside and outside counsels’ responsibility to report potential violations of law, a breach of 
duty to the corporation, and other substantial legal concerns is an issue of continuing debate. With the 
enactment of Sarbanes-Oxley, the SEC has established minimum standards of professional conduct for 
attorneys appearing and practicing before the Commission, including a requirement to report evidence 
of material violations of law under certain circumstances “up the ladder” within an organization. Similar 
obligations are contemplated by the revisions to ABA Model Rules 1.13 and 1.6, which address the cir-
cumstances under which an attorney may be ethically obligated to withdraw from the representation of 
a client. 

Although the circumstances giving rise to such “up the ladder” reporting should be extraordinary, it is 
important that the Board: 1) understand these particular responsibilities of counsel to exercise informed 
professional judgment in determining what steps are reasonably necessary in the best interests of the 
organization; and 2) ensure that lines of communication are established to enable the General Counsel 
to report any concerns about significant compliance issues up to the highest levels of authority within 
the organization.16 The Board may wish to consider various mechanisms, including periodic executive 
sessions between the General Counsel and the Board, to ensure that critical compliance issues are 
brought to its attention. 

15 It is beyond the scope of this educational resource to address these privileges in any detail. Additional information on the privileges 
and their restrictions should be obtained from counsel. 

16 DC:242809v3 
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V. Summary Considerations 

Recognizing the important responsibilities of both the General Counsel and the Chief Compliance Officer to 
every health care organization, the following are certain summary considerations that might enhance a sys-
tem of checks and balances to help meet the organization’s compliance program objectives and program 
oversight. 

A . Where the General Counsel Serves as the Chief Compliance Officer 

• Consider the adoption of a recusal process by which the General Counsel may recuse himself or herself 
from a compliance investigation, as well as alternative reporting processes, if the matter may implicate 
the General Counsel. A substantial majority of respondents to the AHLA-HCCA survey reported utilizing 
such processes. 

• Consider periodic Board initiated third-party audits or assessments of the compliance program, as sug-
gested in the OIG Compliance Program Guidances. 

• Consider authorizing the Board Audit or Compliance Committee to retain outside counsel or consultants 
with respect to selected matters under Board-approved criteria. 

B. Where the Chief Compliance Officer is Separate from the General Counsel, but Reports to the 
General Counsel 

• Consider formally establishing alternative reporting mechanisms to provide the Chief Compliance 
Officer direct reporting to another member of senior management if the Chief Compliance Officer 
deems such reporting to be necessary. Such a mechanism provides protections for the Board and the 
organization against any real or perceived obstruction. 

• Consider procedures to have someone other than the General Counsel authorize the Chief Compliance 
Officer to pursue compliance investigations, including the right to hire outside counsel. Here, the 
authority to independently initiate investigations should be balanced by required notice and consulta-
tion with the General Counsel. 

• Consider periodic direct reports from the Chief Compliance Officer to the Board, balanced by the 
General Counsel’s prior review and consultation so that both may report to and advise the Board con-
sistent with their responsibilities. 

C. Where the Compliance Officer is Separate from and Does Not Report to the General Counsel 

Consider the benefit of having the General Counsel involved in: 1) periodic risk assessments; 2) review 
of proposed policies and reports on compliance processes; 3) conducting investigations; and 4) devising 
remedial measures to address violations of law. 

• Consider routine General Counsel reviews of matters being reported to the Board by the Chief 
Compliance Officer. 

• Consider requiring notice to, and consultation with, the General Counsel where there is independent 
authority for the Chief Compliance Officer to retain outside counsel and consultants. 

VI. Conclusion 

The recent developments in corporate accountability, stemming from a series of high profile corporate mis-
conduct cases, including such issues as “up the ladder” reporting, have prompted organizations to refocus on 
how matters of potential or alleged corporate misconduct are brought to the attention of Boards of 
Directors. In the heavily-regulated field of health care, however, the roles of the General Counsel and the 
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Chief Compliance Officer in corporate compliance have been a focus of attention for many years. Perhaps, in 
the end, the current attention being given to these roles by Congress, federal agencies, and the industry is 
simply an appropriate refocus on the basic principle of the ultimate duty of an attorney or a senior manager 
to serve the client, which in the corporate context is the corporate organization under the leadership of its 
Board of Directors. 

For health care organizations, the unique operational environment and regulatory requirements mandate 
coordination between the legal function and the compliance function. As the AHLA-HCCA survey indicates, 
and as this supplemental educational resource has discussed, there are a variety of effective approaches to 
such coordination, many of which are a matter of current practice. This supplemental educational resource 
has attempted to assist members of health care organization Boards think through the issues related to: 1) 
the critical role of the General Counsel in support of the Board’s oversight responsibility for corporate compli-
ance, by informing the Board about potential problem areas, and advising the Board about applicable legal 
requirements; 2) the essential part played by Chief Compliance Officers, whose breadth of responsibility, 
expertise, and experience typically places them in a unique position to assist the Board in determining the 
effectiveness of the organization’s compliance program; and 3) the relationship between the General Counsel 
and the Chief Compliance Officer, and the development of a system of checks and balances that enhances 
the ability of these two individuals to contribute their knowledge and skills in a way that furthers the inter-
ests of the organization. 

Ultimately, it is important that a Board receives a sufficient flow of information to effectively conduct its 
compliance oversight. Establishing and coordinating the roles and responsibilities of the General Counsel and 
the Chief Compliance Officer within health care organizations to best serve the organization and best assist 
the Board in its compliance oversight function is essential. It is the goal of this supplemental educational 
resource to be of assistance to health care Boards in exercising this important responsibility. 
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APPENDIX A 

The American Health Lawyers Association (Health Lawyers) sent out a survey designed to 
explore the relationship between general counsel and compliance officer in different 
health care organizations. Health Lawyers sent the survey to 1964 in-house counsel and 

2490 healthcare personnel, many of whom work as compliance officers. 429 recipients 
responded to the survey. 

The survey included 9 questions for all respondents to answer. It then asked respondents to 
answer several questions applicable to their particular organizational and reporting structure. 
The survey included questions for respondents at organizations where the general counsel 
serves as the compliance officer; where the compliance officer reports to the general counsel; 
and where the compliance officer does not report to the general counsel. 

The responses to the survey provide Board members, CEOs, counsel, compliance officers, and 
others interested in health care management with insights into the different structures that 
health care organizations use to manage their compliance activities. The diversity of compli-
ance management structures and reporting relationships reinforce the conclusion that effec-
tive Boards will receive regular information and analysis on how their health care organiza-
tions manage their compliance activities. 

Survey Results 

ALL RESPONDENTS ANSWERED THE QUESTIONS IN THIS SECTION. 

1. Does your organization employ an in-house general counsel or attorney? 

2. Does your in-house general counsel or one of your in-house attorneys 

also serve as the corporate compliance officer? 

3. Does your organization employ an individual whose principal duty is to act as the 

corporate compliance officer for the organization? 

10 



4. Is the corporate compliance officer for your organization also an attorney? 

5. To whom does the compliance officer report?1 

6. If your compliance officer has other official responsibilities within the organization, 

what are they? 

7. If your organization has a compliance officer and not an in-house counsel or 

in-house attorney, does your organization designate an outside lawyer as the 

organization’s general counsel? 

1 Some responses to the survey have a greater than 100% response rate because individual respondents included 
more than one response for particular questions. 

2 Other positions named included VP Government Affairs; Chief Administrative Officer; Audit Committee; Chief 
Medical Officer; Chief Information Officer; Chief Technology Officer; Vice President Academic Affairs; Dean, 
College of Medicine; Chief Operating Officer; ‘VP for Quality;’ Chief Financial Officer; ‘Risk Manager;’ and 
Compliance Advisory Committee. 

3 Other responsibilities included risk management; operations officer; public policy; mission effectiveness; 
security officer; information systems; patient and community relations; quality assurance; business practices; 
physician relations and contracting; outpatient services; conflict of interest oversight; regulatory affairs; privacy 
officer; safety officer; limited English proficiency coordinator; research administration; research integrity offi-
cer; human protections administrator; social services director; administration; FOIA officer; HIPAA Officer; labor 
relations; IRB; Clinical Services; and charge description master. 
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8. Does your organization’s Board require that it be informed of any governmental 

investigation related to an alleged violation of federal or state law? 

9. Are internal investigations routinely carried out under the protection of the 

attorney-client privilege as a matter of policy or practice? 

IF THE ORGANIZATION HAS ITS IN-HOUSE GENERAL COUNSEL OR ATTORNEY SERVE AS THE 
COMPLIANCE OFFICER: 

10. Does the organization have a formal policy to allow the in-house general counsel 

or attorney responsible for compliance independent access to the Board of 

Directors on a compliance issue if the attorney believes it necessary? 

11. Does the organization have a mechanism for the referral of an investigation to an 

alternative individual if the in-house general counsel or attorney wants to recuse 

him or herself from a compliance investigation? 

12. Does the organization have a mechanism for allowing an individual with a 

compliance issue or complaint to bypass the in-house general counsel/attorney 

if the complaint may implicate the general counsel/attorney. 
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13. Does the in-house general counsel/attorney report to the Board on compliance issues 

on a regular basis? 

IF THE ORGANIZATION HAS A SEPARATE COMPLIANCE OFFICER WHO REPORTS THROUGH THE 
IN-HOUSE GENERAL COUNSEL: 

14. How does the individual responsible for corporate compliance report through the 

in-house general counsel? 

15. Is the compliance officer authorized to pursue compliance investigations without 

notice to or prior consultation with the general counsel? 

16. Has the organization established an alternative mechanism to provide the compliance 

officer direct reporting to members of senior management if the compliance officer feels 

such is necessary? 

17. Is there a policy/protocol providing for counsel to review/give input on compliance or 

internal audit matters to be reported to the Board? 

18. Does the organization have a policy or practice of requiring an in-house or outside coun-

sel to conduct/or consult on any compliance investigation? 
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19. Does the compliance officer routinely report directly to the Board at Board meetings on 

compliance matters? 

20. Does the compliance officer have independent authority to retain counsel or other 

consultants, if he or she believes it necessary? 

IF THE ORGANIZATION DOES NOT HAVE ITS COMPLIANCE OFFICER REPORT THROUGH AN 
IN-HOUSE GENERAL COUNSEL OR ATTORNEY: 

21. If the compliance officer does not report to the in-house general counsel or an in-

house attorney, to whom does the corporate compliance officer directly report? 

22. Does the organization require consultation/review/input between the compliance 

officer and an in-house general counsel or attorney or an outside counsel prior to 

a compliance investigation? 

23. Does the organization require consultation/review/input between the compliance offi-

cer and an in-house or outside attorney if there is a particular red flag during 

an investigation? 

4 Answers similar to those provided in footnote 1. 
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24. Do the compliance officer and the general counsel/attorney meet formally or 

informally on a frequent basis (meaning once a week or more)? 

25. Does the compliance officer copy the general counsel/attorney on significant 

correspondence? 

26. Does the compliance officer generally seek advice from the general counsel/ 

attorney when asserting privilege? 

27. Does the compliance officer routinely report directly to the Board on compliance 

matters? 

28. Is there a policy/protocol providing for counsel review/input on compliance or 

internal audit matters to be reported to the Board? 

29. Does the compliance officer have independent authority to retain counsel or 

other consultants? 
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  “This publication may be obtained on the OIG Web site at http://oig.hhs.gov/ or at the Health Lawyers’ Web site at www.healthlawyers.org. 
Do not reproduce, reprint, or distribute this publication for a fee without specific, written authorization of OIG.” 
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